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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,818 


GEORGE R. LaSHINE, 


UNITED STATES OF AMERICA, 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellant, George R. LaShine, was tried and convicted, 
September 13-16, 1965, in the United States District Court for 
the District of Columbia for four counts of uttering, with in- 
tent to defraud, a falsely altered money order knowing 
material alterations therein to have been made, in violation of 
Title 18, United States Code, Section 500. On October 22, 1965, 
appellant was given a sentence of twenty months to five years 
on each of the four counts, these sentences to ek agrenereneiys 


The sentence was made to run consecutively with a ten year 


sentence that appellant was already serving in Maryland for 


burglary. On October 26, 1965 the Judgment of Conviction and 


the Order of Commitment were duly filed. An Affidavit in Sup- 
port of Application to Proceed on Appeal Without Prepayment of 
Costs was duly filed on October 29, 1965 (prepared by the de- 
fendant) in accordance with Rule 37 of Fed. R. Cr. P. and was 
allowed by the trial court on November ll, 1965. Jurisdiction 
to decide this appeal is vested in this Court by virtue of 28 


U.S.Code, Section 1291 and 1294. 


STATEMENT OF THE CASE 


The government called fourteen witnesses in presenting 
its case against appellant, George R. LaShine, and August J. 
Serio, co-defendant at trial. They included the Assistant 
Chief Accountant of the Baltimore, Maryland Post Office, who 
testified about the procedure for pre-punching money orders 
with the amount for which they are sold. He also testified 
from Post Office records that the money orders in question had 
originally been sold for two dollars each in Baltimore, Mary- 
land (Tr. 23-37). 

The government then called the four persons who had 
cashed the money orders in question, at four separate liquor 
stores in the District of Columbia (Tr. 37-105). Three of the 
money orders had been cashed for eighty-two dollars and the 
fourth for seventy-two dollars. They each testified that they 
had cashed one of the four money orders, which were government's 
exhibits one through four, on April 25, 1964, and that the man 
who cashed them had identified himself by means of a driver's 
license as Angelo C. Lorenzo of 2623 Chesterfield Avenue, 
Baltimore, Maryland. One of these four witnesses, Mr. Herbert 


Levinson of the Post Liquor Store, 800 North Capitol Street, 


identified appellant as the man who had cashed the money order 


in his store on that day (Tr. 43). Mr. Levinson also testi- 
fied, in response to specific questions by counsel for appel- 


lant, that he had previously identified appellant through a 


display of pictures shown to him by a Post Office Inspector in 


his store approximately two weeks after the money order had 
been cashed (Tr. 54-55). Mr. Arthur I. ROSS, Jr., another of 
the liquor store proprietors, although unable to positively 
identify the man who had cashed the money order in his store, 
G@id testify that appellant looked like or appeared to be the 
man (Tr. 71-72). 

The government then called the Sales Manager of a 
Bakery in Baltimore where August Serio, appellant's co-defen- 
@ant at trial, had been employed. He identified Serio's 
application for employment there, and he testified that Serio 
had filled it in in his own handwriting (Tr. 110). The 
government's seventh witness was a Post Office employee who 
testified that she had notarized the appointment affidavit for 
Mr. Serio’s employment by the Post Office in 1960. The thrust 
of her testimony was that it was Mr. Serio’s handwriting on 
the affidavit, and in various places in his personnel folder 
(fr. 120-131). The government also presented the foreman un- 
der whom Serio had worked at the Post Office. He testified as 


to Serio’s time of employment with the Post Office Department 


(Tr. 132-137). The Superintendent of Employment of: the 


Washington Post Office also testified about the administrative 


handling of Post Office Personnel records (Tr. 144-147). 

At this point, in the second day of trial, the govern- 
ment proffered what are the disputed admissions, confession, 
and handwriting samples here (Tr. 148), and the trial court 
held a hearing out of the presence of the jury to determine 
their admissibility. The government's first witness was Postal 
Inspector Svend G. Ohrvall, of Washington, D. C. Inspector 
Ohrvall testified that he and Postal Inspector Diserod, from 
Baltimore had interviewed appellant in the Baltimore City 
Jail on July 9, 1964, that appellant was in jail there on 
Maryland charges, and that he had journeyed there for the pur- 
pose of talking to appellant about a number of money orders 
which had been altered and passed in Washington, D.C. 

Inspector Ohrvall then testified that he had identi- 
fied himself and Inspector Diserod, and handed appellant a 
typewritten card advising him that: 

I make this statement of my own free will in 
order that the truth be known. No threats, 
promises or inducements have been made to 
me. I have been advised of my right to 
counsel and I am aware that this statement 


May be used in a court of law (Tr. 157). 


He further testified that appellant then made complete 


admissions, implicating his co-defendant, August T. Serio 
(Tr. 158-159). He said that appellant admitted passing the 
money orders, after obtaining them, already altered, from 
Serio, and that he had stolen the driver's license he had 
used as identification from a parked car in Baltimore. 
Inspector Ohrvall then testified that he had LaShine 
initial the money orders, and that he and Inspector Diserod 
also initialed them. He then asked appellant if he woulda 
make a written confession and appellant said he would. He had 
appellant copy the words advising him of his rights onto the 
confession, and appellant then wrote out the confession. He 


had appellant awear to the statement (Tr. 163-164), and he 


then obtained three pages of handwriting samples, each page in- 


cluding a statement by appellant that he was giving the samples 
of his own free will. Inspector Ohrvall also testified that 
appellant seemed “very normal", “very cooperative"; and “of 
sound mind" at the time the confession was obtained (Tr. 169- 
170). 

On cross-examination Ohrvall testified that he and In- 
spector Diserod were in the cell with appellant for about an 
hour (Tr. 172), that he was quite experienced in this sort of 
work, and that he was very familiar with the “criminal type" 


(Tr. 173). He testified that appellant had said “something 


265 


about having used narcotics," (Tr. 179), but that to the best 


of his recollection the subject of the Federal Institution at 
Lexington, Kentucky was not discussed. He testified that 
there was no discussion with the defendant as to the number of 
counts that he might be indicted for. Ohrvall did not discuss 
appellant's past education with him, nor did he discuss his 
previous use of narcotics or his general background (Tr. 182). 

At one point during the direct examination of In- 
spector Ohrvall, counsel for the government requested some in- 
dication from defense counsel as to what the basis for their 
objection to the admissibility of the admissions and confes- 
sion would be. Defense counsel raised involuntariness due to 
external influences including promises of treatment at Lexing- 
ton, Kentucky, and also that the defendant was mentally ill 
at the time that the confession was obtained. In addition 
he raised “the Mallory logic, and so forth," and a speedy 
trial issue. 

The defense then called Dr. David J. Owens, a physician 
specializing in psychiatry on the staff of St. Elizabeths 
Hospital. Dr. Owens' qualifications were stipulated, and he 
testified that he had examined the appellant and had found him 
to be suffering from a mental illness known as a passive- 


aggressive personality (Tr. 189). He further testified as 


= el 


follows: Appellant was at St. Blizabeths from March 30, 1965 
until June 2, 1965. It was the opinion of two psychiatrists, 
Dr. Economon being the second, and a psychologist, Dr. Borriello, 
that appellant was mentally ill and that he had been ill at the 
time of the offense. He felt that appellant had probably been 
mentally ill sin childhood (Tr. 190). He noted that there 
is considerable difference among psychiatrists as to whether 
a passive-agsressive personality disorder is a mental iliness, 
but that in appellant's case he felt that “the symptoms did 
deviate sufficiently from normal to warrant a diagnosis of 
mental iliness...." (Tr. 191). He noted two such similar 
diagnoses Quring appellant's military service. 

Dr. Owens then traced appellant's need for drugs and 
alcohol (the effect of which was to make him able to function 


as a social beinc) to this mental illness. He testified that 


his examination revealed a history of drug addiction since 


age sixteen or seventeen (appellant was twenty-four at time of 
trial) in appellant. The drugs used were barbiturates. After 
four or five days without drugs, the individual is usually 
withdrawn from @rugs, but the desire for them lasts in- 
definitely (Tr. 193). He also mentioned that appellant had 


been examined for mental purposes on several occasions and was 


sent to Patuxent, the Maryland institution for defective delin- 
quents shortly before trial (Tr. 195). His final testimony on 
direct examination was that appellant was mentally ill at the 
time that he confessed (Tr. 196). 

On cross-examination Dr. Owens testified that appel- 
lant knew right from wrong, that he would not have committed 
the offense if a policeman had been standing at his elbow, and 
that appellant was “competent"to discuss the crime at the time 
that he confessed (Tr. 197-205). 

Appellant then took the stand, and testified that he 
was arrested by the Maryland authorities on June 19, 1964, 
that he had taken an unusually large dose of barbiturates on 
the day he was arrested, and that he felt that although he 
dia not wish to be indicted (Tr. 227), if he was, he wanted 
to go to Lexington (Tr. 226-227). He felt that Inspector Ohr- 
vall had made at least an implied promise that he would not 


be prosecuted (Tr. 223), although he admitted that he was 


never "guaranteed" freedom from prosecution (Tr. 226). 


The Court then heard argument on the motion to sup- 
press, and ruled that there was no unnecessary delay under 
Rule 5 of the Federal Rules of Criminal Procedure, "and as 
dealt with in Mallory and subsequent cases (Tr. 245). Nor is 


there any evidence that the defendant was denied any of his 
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constitutional rights, such as the right to counsel and the re- 
lated rights which are covered in Escobedo and related cases 
and, therefore, from the point of view of the legal rights of 
the defendant, there is nothing to mar the admission of the 
confession in evidence." (Tr. 246). The Court also found the 
confession to have been freely and voluntarily made. 

The government then continued with its case in chief. 
Its next witness was a fingerprint examiner. He identified a 
finger print found on one of the altered money orders as being 
that of the defendant Serio (Tr. 255-287). 

Inspector Ohrvall was then called and he testified be- 
fore the jury concerning appellent’s confession and admissions. 
Counsel for appellant entered his “objection for the record" to 
the admission of this evidence (Tr. 295). Inspector Ohrvall 
also testifiec that he obtained arrest warrants for both defen- 
Gants in Washington, D. C. on September 14 or 15, 1964 (Tr. 301). 

The government's next witness was a handwriting expert. 
He testified first that the handwriting on the face of the 
money orcers was, in his opinion, written by the same person who 
filled out the application for employment at Rice's Bakery, 
previously identified as belonging to August J. Serio, and also 


that it was the same handwriting as that which appeared in a 


number of places in Serio’s Post Office personnel folder. He 
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then testified that the endorsementson the back of the money 


orders had been written by appellant. This opinion was based 


upon a comparison of the endorsement with the handwritten con- 
fession obcained from appellant (tr. 313-400). 

The government also called Angelo C. Lorenzo, who testi- 
fied that his driver's license and other papers had been stolen 
from his parked car in Baltimore, Maryland (Tr. 401-412). one 
other Postal Inspector was called by the government to testify 
to his part in the investigation (Tr. 416-419). At this point 
the government rested. 

The defense then called Dr. Owens. He testified that 
the defendant was mentally ill at the time of the offense and 
that the offense was the product of that mental illness (Tr. 
443-473). The testimony of the second psychiatrist who 
examined appellant, Dr. Economon, was stipulated by counsel for 
the defense and the government to be the same as that of Dr. 
Owens (Tr. 474). After closing argument and the charce by the 
Court, the jury found both defendants guilty as charged on all 
counts. 

On October 22, 1964 appellant was sentenced to twenty 
(20 months to five (5) years on each of the four counts of the 
indictment, the sentences to run concurrently. The sentences 
was also made to run consecutively with the ten (10) year sen- 


tence defendant had just begun to serve in Maryland. 


a 


CONSTITUTIONAL AND STATUTORY PROVISIONS 


S:: > eee — eee 


INVOLVED 


The Sixth Amendment to the Constitution provides in pertinent 


In all criminal prosecutions, the accused shall... 
have the assistance of counsel for his defense. 


Rule S (a) of The Federal Rules of Criminal Procedure 
provides, in pertinent part: 


An officer making an arrest under a warrant without 
a warrant issued upon a complaint or any person 
making an arrest without a warrant shall take the 
arrested person without nnecessary delay before 

the nearest available commissioner. 


Rule 40 (b) of the Federal Rules of Criminal Procedure 
provides, in pertinent part: 


If a person is arrested upon a warrant issued in 
another state at a place 100 miles or more from 
the place of arrest, or without a warrant for an 
offense committed in another state at a place 
100 miles or more from the place of arrest, he 
shall be taken without unnecessary delay before 
the nearest available commissioner or a nearby 
judge of the United States in the district in 
which the arrest was made. 


The commissioner or judge shall inform the 
Gefendant of the charge against him, of his right 
to retain counsel, and that he is not required 
to make a statement and that any statement made 
by him may be used against him, shall allow 

him reasonable opportunity to consult counsel. 


STATEMENT OF POINTS 


The trial court erred when it admitted into evidence ad- 
missions and a written confession and handwriting samples 
of the appellant because these statements were obtained 
in violation of appellant's right to counsel under the 
Sixth Amendment. 
A. The right to counsel attaches at the time that 
the criminal process changes from investigatory to 
accusatory. The criminal process in this, case had 
clearly focused upon the appellant. 
The right to counsel cannot be intelligently waived 
1£ the accused has not been presented to an im- 
partial judicial officer, or had the advice of 
counsel first. 


The circumstances of this case make intelligent and 


knowing waiver by appellant an impossibility. 


1. The warning given here by the Postal In- 
spectors was insufficient, as a matter of 
law, to properly apprise appellant of his 
right. 

Appellant's mental and physical condition, 


in addition to the conduct and statements 


of the Postal Inspectors, precluded an in- 
telligent and knowing waiver of his right 
to counsel. The same factors also made 
appellant's admissions and confession in- 


voluntary. 


The admissions and the confession here in issue were 


obtainec during a perio@ of illegal detention, in 


violation of Rule 5(a) of the F.R.cr.P. 


SUMMARY OF ARGUMENT 


Appellant contends that the admissions and confession 
here in issue were obtained in violation of both his right to 
counsel under the Sixth Amendment, and of Rule 5(a) of the 
F.R.Cr.P. Appellant's initial point is that the criminal 
process had clearly focused upon him, and was in the accusatory 
stage when the Postal Inspectors interrogated him in the Balti- 
more City jail. There was abundant probable cause to believe 
he was guilty at this point (furnished by an identification of 
appellant by one of the persons to whom he allegedly passed one 
of the forged money orders). Hence, the right to counsel had 
attached. 

Appellant's second point is that without counsel, or 
the advice of an impartial magistrate, it is not possible to 
make an intelligent and knowing waiver of the right’ to counsel. 
Advice of rights by the police is inherently inadequate. In 
addition, appellant contends that the warning that he did re- 
ceive from Inspector Ohrvall was insufficient, as a matter of 
law to adequately apprise appellant of his rights. It was 
vague and did not tell appellant what his rights were, but 


rather advised him that he was about to make a statement that 


had not been coerced or illegally induced, and that he had 


been advised of his right to counsel. There is no showing that 


appellant ever knew that he had a right to appointed counsel 

if he was unable to retain counsel. Also, there is no affirma- 
tive showing that appellant ever actually understood what his 
rights were. Under these circumstances, appellant cannot be 
said to have “intelligently” and “knowingly” waived his 

right to counsel. 

Appellant further contends that at the time he confessed, 
and for years before, and since, he was suffering from a mental 
illmess, passive-agressive personality disorder (testified to 
by Dr. Owens) which, together with his drug addiction, and the 
coercive effect of the twenty days he had spent in jail, made 
it impossible for him to intelligently exercise his right. In 
addition, implied promises of leniency, and of treatment at 
the Federal Hos>ital in Lexincton, Kentucky were employed to 
aid in extracting the confessions from appellant. 

Finally, appellant contends that, since he was already 
in jail at the cime of the interrogation, and since there was 
ample probable cause for his arrest, and in light of the 
obvious purpose of the interrocacion — to extract a confes- 
sion — the admissions and confession were obtained during a 
period of unnecessary delay, in violation of Rule 5(a) of the 


F.R.Cr.P. 


Therefore, it is appellant's contention that the recep- 
tion of the admissions and confession into evidence consti- 


tuted reversible error and appellant's conviction for falsely 


uttering should be reversed. 


I 
THE TRIAL COURT ERRED WHEN IT ADMITTED INTO EVIDENCE ADMISSIONS 
AND A WRITTEN CCNFESSION MADE BY APPELLANT BECAUSE THESE STATE- 
MENTS WERE OBTAINED IN VIOLATION OF APPELLANT'S RIGHT TO COUNSEL 
UNDER THE SIXTH AMENDMENT TO THE CONSTITUTION. 
2 & confessec narcotics addict, was arrested 
on June 1S, 4 by Maryland authorities. He was imprisoned 


in the Baltimore City jail to await trial on burglarly charges. 


On the day of his arrest he had taken an unusual large dose of 


barbiturates, including Secobarbital, Seconal and Benze@rine. 


Twenty days later he was taken from his cell in the Baltimore 
jail by a guard and placed in a room with two United States 
Postal Inspectors. They identifiea themselves, and one of 
the Inspector handed appellant a card@ which read: 

I make this statement of myam free will in 

order that the truth be mown. No threats, 

promises or inducements have been made to 

=e. I have been advise@ of my right to 

counsel and I am aware that this statement 

may De used in a court of law. 

spector who furnished eppellant with this card was 

Svend G. Chrvall, a Postal Inspector with over forty years of 
investigating experience and, quite frankly, aman “familiar 
with the criminal type." (Tr. 173). At the time that In- 


spector Ohrvall journeyed to Baltimore City, there had already 


been a positive identification of appellant as the man who had 
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passed at least one of the forged money orders. This identi- 
fication had been made by Mr. Herbert Levinson, the proprietor 
of the Post Liquor Store, and one of the persons to whom appel- 
lant had allegedly passed a forged and altered money order. 

The identification had been made, presumably, by selecting at 
least one photograph of appellant from “a display of pictures” 
shown to Mr. Levinson by a Postal Inspector in his store 
approximately two weeks after the money order had been cashed 
there (Tr. 54-55). 

Under these circumstances there can be little doubt that 
when Inspector Ohrvall left Washington to see appellant in his 
Baltimore City jail cell he had probable cause to arrest appel- 
lant. Under any reasonable definition of probable cause, a 
positive identification of a picture of a particular person is 
certainly sufficient to justify an arrest. "The substance of 
all definitions 'of probable cause’ is a reasonable ground for 
belief in guilt." Brinegar v. United States, 338 U.S. 160, 175 
(1949). 

Although the record is unclear as to what transpired be- 


tween appellant and the two Postal Inspectors at the initiation 


of their interrogation, it would appear that, having given 


appellant the card advising him that he had been advised of his 


rights, Inspector Ohrvall produced the forged money orders and 
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began to question appellant about them. It was at this point 
that appellant made the first of the admissions that are 
challenged here. 

At trial government counsel was quite careful to develop 
the fact that appellant had been advised of his right to counsel 
prior to being questioned by the Inspectors (Tr. 156). 

A. The Right To Counsel Attaches At The Time That 

The Criminal Process Changes From Investigatory 
To Accusatory. The Criminal Process in This 
Case Had Clearly Focused Upon The Appellant. 

Here the commission of a series of crimes was firmly 
establishec. The authorities had at least eight of the forged 
and altered money orders, and at least one of the victims of 
these offenses had positively identified appellant as the per- 
petrator of the offense. Acting upon this information, two 
United States Postal Inspectors traveled to appellant's Balti- 
more City jail cell, where he had been imprisoned for nearly 


three weeks, and there interrogated him concerning the 


offenses. 


The Supreme Court held in Massiah v. United States, 377 


U.S. 201, 84 S.ct. 1199, 12 L.Ed.2a 246 (1964), that the 
post-indictment extraction of incriminating statements from an ~ 
accused without presence of counsel violated a defendant's 


right to counsel under the Sixth Amendment to the Constitution. 


Following Massiah, the Court elaborated upon the right to 


counsel in Escobedo v. United States, 378 U.S. 478, 84 S.Ct. 


1758, 12 L.Ed.2d 977 (1964). There the Court held that be- 


cause police suspicion had already focused upon Escobedo, and 
because their efforts were directed toward obtaining a confes- 
sion, an adversary situation had arisen, and the defendant's 
need for the assistance of counsel had become a crucial factor. 
This was pre-indictment. 

In the instant case appellant was in a similar situation. 
He was in custody, and had been for almost three weeks prior to 
this interrogation. The authorities had ample probable cause 
to have arrested him, and the purpose of their visit to his 
jail cell can only have been to elicit incriminating statements 
to be used against him. The fact that appellant was imprisoned 
on other charges in state proceedings has no bearing upon the 
status of the interrogation here in question. The police must 
take their suspects as they find them. Had appellant been free 
at the time, and had he been arrested by the authorities in 
this case, as he certainly would have been, and had he then 
been imprisoned for three weeks or three minutes prior to this 
interrogation, it could not be contended that the process had 
not yet reached the accusatory stage. In fact, the process 


here began to focus upon the defendant at the moment that his 
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picture was identified as the perpetrator of one of the 
offenses. And that was sometime in early May, 1964. 

The Supreme Court, in Escobedo, supra, held that the 
right to counsel attaches “when the process shifts from the 
investigatory to the accusatory -- when its focus is on the 
accuse@d and its purpose is to elicit a See An 
alternate expression of the latter condition was given as re- 
quiring that the interrogation be of the sort that “lends it- 
self to eliciting incriminating siatauantacee” In a case such 
as this one, the "focus" and “purpose™“ requirements are a 


substitute for the formality of indictment. They fix the 


point at which an individual should be regarded as the accused. 


Qnce this stage has been reached, the “adversary system begins 
3/ 
to operate" and the right to counsel attaches. 


If the police strongly suspect a given in- 
@ividual, then the purpose to extract a con- 
fession will never be far below the surface 
of any questioning. On the other hand, in- 
tensive interrogation of the type designed 
to secure a confession indicates that 
“suspicion has focused.” The term “purpose” 


378 U.S. at 492 
Id. at 491 


Id at 492 


indicates that if it can be shown that the 
policeman involved intended to obtain a con- 
fession, Escobedo may apply even though the 
questioning involved was relatively mild. 
But in its alternative formulation the Court 
stressed "a process of interrogation that 
lends itself to eliciting incriminating 
statements." 4/ tis wording suggests thac 
Of the police resort cto incommunicado in- 
terrogation, in which the dangers that an 
accused may be unfairly induced to confess 
are great, Escobedo may apply even though 
the subjective intent of the interrogating 
officers to obtain a confession cannot be 
proved. 


eee Escobedo should not apply to 
situations in which the police are attempt- 
ing to discover whether a crime has been 
committed. On the other hand, the absence 
of a formal arrest should not preclude the 
plicabili = bad ; Li 


fen to 


committed a crime and question 2M at the 
stati fe) sev . (emphasis 


added). 


There can be no doubt that appellant here was the subject of 

strong suspicion at least. Indeed, the business-like manner in 
which the Inspectors obtained the admissions and confession, in- 
cluding the handing of "their own substitute for a magistrate's 


advice as to his rights" ©/ in typewritten form to the appellant, 


Id. at 491 


Note, Development - Confessions, 79 Harvard L. 
Rev. 935, 1008 (1966). 


Greenwell v. United States, 119 U.S. App. D.C. 
43, 46, 336 F.2d 962, 965 (1964). 
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their furnishing of paper for the written confession (Tr. 162), 
and the process of initialing by all three persons present at 
the interrogation all suggest at least an admirable prepared- 
ness on the part of the Inspectors in case a confession should 
materialize. 

It is appellant's contention that at the time of this 
interrogation the criminal process had undoubtedly focused upon 
him. And cthac therefore the right to counsel had attached. 

B. The Right To Counsel Can Not Be Intelligently 

Waived If The Accused Has Not Been Presented 
To An Impartial Judicial Officer, Or Had The 
Advice of Counsel First. 

There can be no doubt that waiver is still a lecitimate 
part of the law. The Supreme Court, in Escobedo, supra, said, 
"The accused may, of course, intellicently and knowingly waive 
his privilege against self-incrimination and his right to 

7 


counsel either at a pretrial stage or at trial.” The issue 


here is whether it is possible for a person to “intelligently 


and knowingly" waive these rights if the only apprisal they 


have had of them has come from the very authorities whose 
purpose and function it is to persuade them to disregard those 


rights. Dean Edward L. Barrett, in his amicus curiae brief 


7/ 378 U.S. at 490 n. 14. 


in People v. Dorado, 62 Cal. 2a 338, 398 P.2d 361, 42 Cal. 
Rptr. 169, cert denied, 381 U.S. 937 (1965) (on rehearing) 
phrased the issue this way: “[Is] it the duty of the police to 
persuade the suspect to talk or persuade him not to talk? They 
cannot be expected to do both." 
Also, as the Court said in Escobedo, supra, 

eee 2 System of criminal law enforcement which 

comes to depend on the “confession” will, in 

the long run, be less reliable and more sub- 

ject to abuses than a system which depends on 

extrinsic evidence independently secured 

through skillful investigation. 

eee If the exercise of constitutional rights 

will thwart the effectiveness of a system of 

law enforcement, then — is something 

wrong with that systen.8 
There can be no Detter example of this than the instant case. 
Appellant was in jail and, as far as the record indicates, with- 
out counsel. The Inspectors’ decision, therefore, was to go to 
the jail, interrogate him, and thereby obtain admissions, a 
written confession, and samples of his handwriting. In con- 
trast, his co-defendant, Serio, was on bond, and had retained 
counsel. Their decision in his case was to do some legitimate 


investigation. This work produced two different records of 


Serio's prior employment, both with abundant examples of his 


8/ 378 U.S. at 488-39. 


handwriting which were used at trial to show that he had filled 


in the front of the money orders. They also produced finger- 


print evidence. This dicference in police tactics speaks for 


itself, and the rationale of Escobedo certainly seems to be 
supported. 

The federal standard of waiver is “an intentional re- 
linquishment of abandonment of a known right or privilege." 
Johnson v. Zerbst, 304 U.S. 458, 464 (1938) Yet, 

Experience suggests that a warning of right 
to counsel by law enforcement officers will 
often not be heeded and confessions may often 
be subsequently obtained in the absence of 
counsel. A right so easily waived is hollow 
protection against the unfairness that Esco- 
bedo associated with official interrogation 
especially since ignorant or easily intimidated 
individuals, who most need the safeguard of 
counsel's presence, are the very persons most 
likely to “waive" their right 2 

It is appellant's contention that it is not possible to 
presume that advice of rights given to a suspect, upon whom the 
criminal process has focused, by the police can ever afford 
the necessary explanation of those rights that is a prerequi- 
site to an “intelligent and knowing" waiver. Long v. United 
States, 119 U.S. App. D.C. 209, 338 F.2d 549 (1964), is not to 


the contrary. There, this Court refused to adopt the broad 


rule that "no statements or admissions to police officials 


9/ Harvard Law Review, supra, 1007 
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out of the presence of counsel, irrespective of the circum- 
stances in which they are made, are to be received in evi- 
@ence at the trial." 119 U.S. App. D.C. at 210. There, how- 
ever, the defendant had blurted out a confession before the 
police were even able to identify themselves. Appellant's 
contention here is that an intelligent waiver of the right 
to counsel requires some impartial advice of that right, some 
advice that can be presumed to be effective. A magistrate 
would certainly be effective in this capacity. 

Apvellant therefore submits that the admissions and 
confession here in issue were obtained in violation of his 


Sixth Amendment right to counsel. 


The Circumstances Of This Case Make Intelligent 
And Knowing Waiver By Appellant An Impossibility 


1. The warning given here by the Postal Inspec- 
tor was insufficient, as a matter of law, to 
properly apprise appellant of his right. 


The warning given by the Inspectors before the interro- 


gation began was totally inadequate. It consisted of a type- 


written card with the following words on it: 


Imake this statement of my own free will 
in order that the truth be known. No 
threats, promises or inducements have been 
made to me. I have been advised of my 
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right to counsel and I am aware that 

this statement may be used in a court 

of law. 
This is the only warning that we can be certain the defendant 
received. ‘When asked if he made a "statement" to the defendant 
before talking "to him about these matters," Inspector Ohrvall 
replied: "yes, sir. I produced a typewritten statement.” (Tr. 
156) This would seem to indicate that nothing was said. 
Government counsel then interrupted the witness to ask what was 
"the first thing you said." The Inspector replied "that he did 
not have to make a statement." He then went on to incorrectly 
paraphrase the typewritten statement which he had carried with 
him “for many years." (Tr. 157). In fact, the Inspector was 
unable to remember what it was that was written on the card 
about the right to counsel. He was forced to “refresh his 
recollection" by referring to the statement itself (Tr. 157). 


When asked a moment later if he said anything to the defendant 


by way of advising him of his rights, the Inspector again 


indicated that he had not said anything, but had simply handed 
the defendant the card: 
Q. Did you say anything to him in regard to what was 
on that card? 


A. He immediately understood. 


Q. He said that to you? 
A. Yes, sir. (Tr. 158) 
It is submitted that in light of this testimony, it would be 
pure surmise to suppose that the advice that appellant received 
10/ 
was anything more than the typewritten card. 

The question then becomes, what did the appellant 
“immediately” understand when he was handed the card? Did he 
understane@ that he had a right to have counsel appointed if 
he was unable to afford retained counsel? Certainly, in light 
of the Supreme Court's pronouncement in Gideon v. Wainwright, 
372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963), this must be 
the necessary effect of the richt to counsel under Escobedo, 
supra. The warning given by the Inspectors here was in- 


11/ 
sufficient to acpraise appellant of this right. In 


10/ Indeed, some later testimony by the Inspector 
would seem to indicate that this was the case. When asked how 
he had advised the defendant of his rights the Inspector simply 
answered: “By letting him read this typewritten statement... 
So he reads it himself." (Tr. 306-307). There is absolutely 
no indication that anything more was said. 


2i/ The fact that the statement of advice of 
rights appears in the written confession is of no consequence. 
The Supreme Court has ruled that the question of protection 
of right mst be decided entirely upon the facts. In Haley 
ve. Ohio, 332 U.S. 596, 601 (1947), the Court noted, "We cannot 
give any weight to recitals which merely formalize constitu- 
tional requirements.” 


addition, the warning is quite vague. It does not state that 


appellant had a positive right to ask for counsel. It simply 
told appellant that he had already been advised of his right. 
This typewritten card is, at best, a written adjunct toa 
much fuller and more detailed explanation of a suspect's 

right that must first be given to him. In effect, this card 
is nothing more than a ritual incantation, intended to be read 
into the record during trial at some later date, which, on its 
face, tells a suspect only that he is about to make a state- 
ment, not that he needn't say anything. 

No where in the record is there any positive indication 
that appellant really “understood" anything. The Inspector 
testified that he “immediately understood," and that he said 
so. But what did he say? What did he understand? At one 
point, appellant was asked by government counsel if he had 
read the card. His answer was, "I could read it." (Tr. 214) 
Government counsel never asked if he understood it, and if so, 
what he understood it to mean. At best, he was asked to re- 
peat what was on the card (Tr. 218). 

It is submitted that appellant was never adequately 
advised of his right to counsel, or of any of his rights, and 
that the admissions and confession here in issue were therefore 


obtained in violation of his right to counsel. It is almost 


axiomatic to suggest that no right can be intelligently and 
knowingly waived if it has not first been explained to the 
suspect. 

The strongest language on waiver, and the most stringent 
test, has been declared by Chief Judge Aldrich of the First 
Circuit Court of Appeals in White v. Hancock, 355 F.2d 262 
(1966). There the Court said that 


The burden must be on the state to establish 
that in fact the cefendant already had full 
xnowledge of his right; that he understood that 
an attempt to exercise them would not be 
thwarted or penalized; and that with such 
xnowledge he acted entirely voluntarily. 
Waiver of constitutional rights when a defen- 
Gant has not been siven contemporary informa- 
tion of what they are is not lightly to be in- 
ferred, and we believe in this circumstance 
the state's claim of tmowledge on the defen- 
Gant's part shoule be subjected to the "clear 
anc convincing” test reserved for special 
policy situations. 


This too wes 2 case involving ambisnous advice to the defen- 
@ant concerning his right to counsel. The cases on waiver are 


unanimous on one point, the suspect must first have been ad- 


vised of his richts. Carnley v. Cochran, 369 U.S. 506 (1962); 


Crooker v. California, 357 U.S. 433 (1958); Cicenia v. Lagay, 
357 U.S. 504 (1958); Jackson v. United States, 119 U.S. App. 
D.C. 100. 337 F.2d 136 (1964). Indeed, in some cases, a warn- 


ing has been held to be insufficient to protect the right to 


counsel. Queen v. United States, 118 U.S. App. D.C. 262, 335 


F.2d 297 (1964). And in Greenwell v. United States, supra n.6, 
this Court specifically mentioned that "the officers gave 


appellant their own substitute for a magistrate's advice as to 


12 
their rights," in holding that “interviews by Government 


agents with accused persons in the absence of counsel MAYeee 


not [be employed] to produce evidence for the trial of the 


43/ 


accused." 


Appellant's mental and physical condition, 
in addition to the conduct and statements 
of the Postal Inspectors, precluded an in~ 
telligent and knowing waiver of his right 
to counsel. The same factors also made 
appellant's admissions and confession in- 
voluntary. 


Dr. Owens testified at trial that appellant was mentally 
ill. He was, at the time of his confession, suffering from a 
passive-aggressive personality disorder which made it difficult, 
if not impossible, for him to function as a social being (Tr. 


207). It was this mental illness that drove appellant to drug 


12/ 119 U.S. App. D.C. at 46. 


13/ Id. at 47. Also, the cases on consent to search 
including Judd v. United States, 89 U.S. App. D.c. 64, 109 F.2d 
649 (1952), offer an analogous situation. In Judd this Court 
held that where the government is contending that a man has con- 
sented to a warrantless search of his apartment, the government 
has an affirmative burden of proving by clear and positive evi- 
dence that such consent was freely and unequivocally given. 89 
U.S. App. D.C. at 66, 109 F.2d at 652. 
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addiction originally, and it was, appellant contends, thissame 
mental illness which made it impossible for him to intelli- 
gently and knowingly waive his right to counsel. In addition, 
appellant urges upon the Court the fact that there had been 
suggestions and promises of leniency made to him during the 
time that the two Inspectors were in the cell with him. Also, 
the suggestions and talk about the Federal Hospital at Lexing- 
ton, Kentucky affected appellant's ability to intellicently 
waive his right to counsel. And finally, the twenty days that 
appellant had already spent in jail, apparently without counsel, 
created a situation and an atmosphere that was inherently 
coercive and prejudicial. In short, any one of these factors, 
occurring at different times during the interrogation must 
seriously have affected appellant's ability to exercise his 
rights voluntarily. Waiver of the right to counsel is a con- 
tinuing act. At each step of his dealings with the authorities, 


a suspect must make an intelligent decision not to invoke his 


right to remain silent and to ask that counsel be afforded 


him. Any circumstances that affect his ability to freely and 
intelligently weigh the situation and decide not to exercise 
his constitutional rights must be carefully scrutinized. 

Of necessity, the very factors that affect the volun- 


tariness of a confession must also affect the ability to make 


an intelligent and knowing waiver of the right to counsel. 

For this reason, appellant also contends, in conjunction with 
his argument on inability to intelligently waive his right to 
counsel, that the admissions, confession and handwriting 
samples were involuntarily given and were obtained in viola- 
tion of appellant's fifth amendment privilege against self-in- 
crimination, Bram v. United States, 168 U.S. 532 (1897); and 


in violation of due process of law, Lisbena v. California, 314 


is appellant's contention that the twenty days that 
he spent in jail, apparently without counsel, constituted an 
element of coercion that rendered him unable to either intelli- 
gently weive his right to counsel or to resist interrogation. 
In Gallecos v. Colorado, 370 U.S. 49 (1962), there was a five 
Gay period of detention without affording the suspect the 
right to counsel. The Court held the right to counsel to be 
an aspect of due process of law under the Fourteenth Amendment 
and ruled the confessions obtained to be inadmissible. There 
the suspect was a fourteen year old boy. Here the suspect was 
a twenty-four year old, mentally ill narcotics addict. 

The inquiry that the Supreme Court has most 
consistently made in the voluntariness cases 


has been into the defendant's mind at the time 
a challenged confession was made.l4 


16/ Harvard L. Rev., supra, 973 
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ee. the Court realizes that the success of the 

state's prosecution often depends upon the 

results of an interrogation, and it is con- 

cerned to ascertain whether a suspect was able 

to make a free and rational assessment of what 

hig interest dictateda.22 

Government counsel was careful to elicit from Dr. Owens 

that appellant was “competent” to discuss the offenses (Tr. 
201). Of course, Dr. Owens replied that “there has never been 
a question in our minds as to his competency at any time.” 


(Tr. 201) The issue here has never been appellant's competency. 


It has been the effect of his personality disorder, his mental 


illness, upon his ability to "make a free and rational assess- 


ment of what his interest dictated.“ Dr. Owens testified that 
appellant had been addicted to barbiturates for eight years 
(Tr. 191-192); that the reason for his addiction was that it 
alleviated his inability to function socially (Tr. 191), and 
that his desire for drugs, apart from his psychological need 
for them, lasted indefinitely (Tr. 193). Appellant testified 
that he still felt the physical need for drugs in September of 
1965, some fifteen months after the interrogation in Baltimore 
had taken place. 

The record makes it fairly clear that appellant had no 
desire to be prosecuted (Tr. 226-227). But it is equally clear 


that if he was going to be prosecuted, he was anxious to be 


1S/ Id. at 974 


to the Federal Hospital in Lexington, Kentucky (Tr. 226-227). 


Appellant testified that he had taken a large dose of three 


different types of harbiturates on the day he was arrested 
(Tr. 211). He testified that there had been talk of his nar- 
cotics addiction during the interrogation (Tr. 213), and that 
Inspector Ohrvall had said he would “talk to somebody” about 
appellant's going to Lexington (Tr. 213). Inspector Ohrvall 
remembered some talk about aprellant's narcotic addiction (Tr. 
179), but was unable to remember if anything was said about 
Lexington (Tr. 180). 

The picture we have is of a man with two severe needs 
pressing in upon him. He does not want to be prosecuted for 
the offenses he is suspected of having committed. But his 
ability to see his own interest is clouded by a mental illness 
that will only ellow him to “maintain a passive relationship” 
with other veople (Tr. 191). In addition, he is pressed by a 
dual need for drugs, a physical need and a psychological need. 
So, he is peculiarly susceptible to implied promises of treat- 
ment and help, especially when mention is made of an institution 
such as Lexington. And finally, he has been imprisoned for 
twenty days, as far as we know without counsel. Under no 
reasonable definition of “voluntary” or “intelligent and 


knowing" can appellant be said to have been able to exercise 
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his rights. In Townsend v. Sain, 372 U.S. 293 (1963), the 


Supreme Court made it clear that it was not necessary to 

have conscious wrongdoing by the police to produce an inad- 
missible confession. "Any questioning by police officers which 
in fact produces a confession which is not the product of free 


16/ 


intellect renders that confession inadmissible.” In Black- 
burn v. Alabama, 361 U.S. 199 (1560) there was overwhelming 
evidence of disabling mental illness. But it has been noted 
that "forms of mental illness less incapacitating than his 
might be thought relevant to the determination of admissi- 


17/ 


bility." In Lynumn v. Illinois, 372 U.S. 528 (1963), promises 
of leniency were held to be factors influencing the finding of 
inadmissibility of a confession thus obtained. 

It is appellant's contention that any one of the above 
factors is sufficient to invalidate the admissibility of the 
admissions and confession inissue. Certainly, considering the 
totality of the circumstances, and the numerous adverse fac-= 
tors operatinc upon appellant, there can be little doubt that 
his ability to intelligently and ‘mowingly exercise his right 
was virtually obliterated. 


It might be mentioned, in summation, that there can be 


16 372 U.S. at 307-08. 


17/ Harvard L. Rev. supra, 978. 
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no justification for a different result in cases in which a 
suspect requests counsel, and those in which he does not. In- 
deed, it is just that suspect who is unable or unlikely to re- 
quest counsel who inevitably will need it most. In McCleod v. 
Qhio, 381 U.S. 356 (1965), the Supreme Court, in a per curiam 
reversal of a conviction based in part upon a confession ob- 
tained subsecuent to indictment, and in the absence both of 
counsel and o£ a request for counsel, cited only Massiah, supra. 
There was no opinion. Implicit in this reversal was the propo- 
sition that no request for counsel is necessary. In light of 
this and in licht of the court's holding that the right to 
counsel can attach, as it did in Escobedo, at a pre-indictment 


stage, the effect of McCleod must be to suggest that a request 


for counsel will not be a necessary prerequisite under 


Escobedo. 


THE ADMISSIONS AND THE CONFESSION HERE IN. ISSUE 

WERE OBTAINED DURING A PERIOD OF ILLEGAL DETEN- 

TION IN VIOLATION OF RULE 5(a) OF THE FEDERAL 

RULES OF CRIMINAL PROCEDURE. 

Appellant was in jail. He had been in jail for twenty 
days prior to the time that the Inspectors visited him in his 
jail cell. It would be naive to assume that they were un- 
aware that appellant had been in jail for some time. Also, there 
can be little doubt that the identification of appellant by one 
of his victims was more than sufficient to provide probable 
cause for arrest. Yet, the Inspectors simply marched into the 
jail and began to question the appellant. There is no indica- 


tion anywhere in the record that they ever attempted to deter- 


mine if appellant had been advised of his rights by an im- 


partial magistrate, or had ever had the advice of counsel in 


the twenty days of his incarceration. Had appellant been 
fortunate enough to be arrested on a federal warrant, as was 
his co-defendant, Serio, he would have been promptly presented 
to the nearest available commissioner and informed of his 


rights in accordance with Rule 40(b) of the Federal Rules of 


18/ 
Criminal Procedure. It is submitted that the questioning of 


There is included in the record on appeal the 
Record of Proceedings before the U.S. Commissioner for the Dis- 
trict of Maryland, upon presentment of August J. Serio who had 
been arrested by the U.S. Marshal in that District upon a war~ 
rant issued by the U.S. Commissioner in the District of Columbia. 
Included in the Record is the notation, “Defendant informed of 
the charge and his rights. Attorney for defendant waived pre- 
liminary hearing. 
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appellant, while under arrest, with ample probable cause, before 
he had been presented to a magistrate and informed of the charges 
and of his rights, constitutes a violation of Rule 5(a) of the 
Federal Rules of Criminal Procedure. 

As was noted earlier, the police are bound to take their 
suspects as they find them. Here the man they undoubtedly 
would have arrested was conveniently already in jail. That 
dispensed with the need for a formal arrest. However, there can 
be little doubt that had appellant been free, the duty of the 
Inspectors would have been to arrest him. Greenwell v. United 
States, supra. In Greenwell this Court said that, “Identity 
being established, the police had no further occasion to deter- 


mine if he was the man sought... and since they were acting 


under the comzand of a warrant, had ‘one duty and one duty 


only; ... to arrest the person....' Morrison v. United States, 


104 U.S. App. D.C. 352, 355, 262 F.2d 449, 452 (1958)." 119 
U.S. App. D.C. at 45 n.3. 

In Mallory v. United States, 354 U.S. 449 (1957) the 
Supreme Court held that: 


The police may not arrest upon mere suspicion but 
only on “probable cause." The next step in the 
proceeding is to arraign the arrested person be- 
fore a judicial officer as quickly as possible 

so that he may be advised of his rights and so 
that the issue of probable cause may be promptly 
@etermined. The arrested person may, of course, 


be "booked" by the police. But he is not to be 

taken to police headquarters in order to carry 

out a process of inquiry that lends itself, 

even if not so designed, to eliciting damaging 

statements to support the arrest and ultimately 

his guilt. 
The duty of the Inspectors in this case was to see to it that 
appellant was taken before a magistrate and advised of the 
charge and of his rights. This did not require a visit to his 
cell for purposes of interrogation. He was already imprisoned 
and had been for nearly three weeks. Clearly this was a 
violation of Rule 5(a) as laid down in McNabb.v. United States, 
318 U.S. 332 (1943), and Mallory, supra. The Inspectors were 
not in his cell for any legitimate purpose, such as “booking,” 
photographing, or fingerprinting. They were there to obtain 
a con ession. 

Such delays have consistently been held to be illegal, 
and in violation of Rule 5(a). Coleman v. United States, 115 U.S. 


App. D.C. 191, 317 F.2d 891 (1963); Mitchell v. United States, 


114 U.S. App. D.C. 353, 316 F.2d 354 (1963); Spriggs v. United 


States, 118 U.S. App. D.c. 248, 335 F.2d 283 (1964), where in- 


terrogation took place during the filling out of police de- 
partment administrative forms; Alston v. United States, ___ 
U.S. App. D.C. ___, 348 F.2d 72 (D.C.Cir. 1965), where five 
minutes was held to be an illegal detention, despite the 
presence of the suspect's wife; in addition, in view of Judge 


McGowan's concurrence in Alston, it should be noted that here 
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the warning that appellant received concerning his rights was 
ambiguous, at best, and that the only possible purpose of this 
interrogation was to secure a confession. 

In Greenwell, supra, this Court held that where the 


accused had been arrested and was advised of his rights, the 


questioning that took place in the automobile of the arresting 


F.B.I. agents was illegal. 


A basic purpose of Rule 5(a) F.R.Cr.P. is to 
make certain that a person arrested is advised 
dy 2 judicial officer of his constitutional right 
to counsel and of his privilege against self-in- 
crimination “without unnecessary delay." If the 
police detain an accused “until he ha[s] confessed", 
and only then, “when any judicial caution ha[s] 
iost its purpose, ... arraign hin," Mallory v. 
United States, supra, 354 U.S. at 455, 77 S.ct. at 
13S0, the confession is inadmissible no matter how 
much, or how little, time was required to obtain 
it. The duration of the delay is not determinative 
for “[T]he problem is not to be solved by watching 
tne clock...."  Huschette v. United States, 116 
U.S. App. D.C. 239, 241, 322 F.2d 989, 991 (1963) 
rev'd mem. on other grounds, 378 U.S. 569, 34 S.Ct. 
1927, 12 L.Ed.2d@ 1035 (1954). Once the police 
Gelay presentment for the production of evidence, 
the detention becomes illegal and the time for ad- 
missible confessions has passed. 


In Jones, Short & Jones v, United States, 119 U.S. App. 
D.C. 284, 342 F.2d 863 (1964), a District of Columbia police 
officer traveled to Raleigh, North Carolina to arrest a suspect 
then in prison on state charges. He arrived in Raleigh and 
noted on the warrant that he “arrested" the suspect at 10:30 


A.M. in the Sheriff's office. By 11:00 A.M. he had begun to 


ide 


question the suspect and “he ‘admitted his participation’ 


within 2 or 3 minutes.” The confessions there were held to be 


inadmissible because the officer had failed to comply with Rule 


40(b), F.R.Cr.P. The situation here is nearly identical. The 
fact that the Inspectors had not obtained a warrant for appel- 
lant's arrest cannot be a decisive factor in light of the fact 
that there was quite enough evidence of guilt to have sustained 
the issuence of a warrant. If all that police officers have to 
do in such cases in order to have unlimited interrogation 
privileges is to simply avoid securing a warrant until after 
the confessions are obtained, there will never be any warrants 
issued until the authorities have thoroughly “grilled” the 
suspect, whenever he may be in custody. 

Finally, this case does not fall within any of the 
judicially sanctioned exceptions to the application of Rule 5 
(a). This was not a "threshhold" confession in any sense of 
the word. United States v. Mitchell, 322 U.S. 65 (1944). 
Appellant had not just been taken into custody. He had been 
in custody for twenty days. The police cannot rely on the 
fact that it was some other police force that had arrested 
appellant. The point is that he was in jail, and they were 
faced with a suspect whose very presence there should have 


made presentment to a magistrate the next step. To hold other- 
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wise would be to fall into an error similar to that of the now 


rejected “silver platter" doctrine. Elkins v. United States, 


364 U.S. 206 (1960). Here the authorities would be taking 
advantage of someone else's arrest to conduct what would other- 
wise be an illegal interrogation. In effect they would be 
getting the appellant on a “silver platter". 

Nor is this a “continuous movement case, Perry v. 
United States, ___ U.S. App. D.C.___, 347 F.2d 813 (D.C.Cir. 
1965); or a case in which the delay was utilized for administra- 
tive purposes, Heideman, v. United States, 104 U.S. App. D.c. 
128, 259 F.2a 943; nor can there be any doubt that the purpose 
of the interrogation was to secure a confession for use at 
trial, Hutcherson v. United States, __— U.S. App. D.C.___ 345 
F.2d 964 (D.C.Cir. 1965). Neither is there any evidence to 
suggest that the Inspectors were doing this for the convenience 
of the appellant by checking on some alibi or explanation. In 
fact, were they to suggest this purpose, it would seem quite 
clear that the appellant would have remained in jail even if 
cleared of this charge. Far better to have him advised of his 
rights by a macistrate than to have this “convenience” pressed 
upon him in violation of Rule 5(a). Metoyer v. United States, 
102 U.S. App. D.C. 62, 250 F.2d 30 (1957). Were this the 


innocent questioning of a police officer trying to determine 
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if there are sufficient grounds to hold a man, the situation 


might be different, but the record leaves little doubt that 


the Inspectors were there for one purpose, to obtain a con- 


fession. And that purpose has been clearly condemned. 
Appellant therefore requests that his conviction be 
reversed and that he be granted a new trial because the ad- 
missions and confession here in issue were improperly admitted 
into evidence at the trial which resulted in his conviction. 
This Court has always found the improper admission into evi- 
dence of oral or written admissions to be reversible error. 
Jones v. United States, 113 U.S. App. D.C. 256, 307 P.2d 


397 (1962). 


GONGLUS TON 


WHBREFORS, appellant respectfully prays that the Judg- 
ment of Conviction below be reversed and the case remanded 


for a new trial. 


Respectfully submitted, 


; a 
} F ad eG \ nie lan 
DAVID P. STEINMANN 
424 Fifth Street, N. W, 
Washington, D. C. 


Counsel for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

(1) May a defendant assert as reversible error the introduc- 
tion into evidence of an extra-judicial admission when, through 
his counsel, he subsequently made an express, co-extensive ju- 
dicial admission? 

(2) Assuming appellant may question the introduction of 
his extra-judicial admission, when appellant did not request 
and was not denied counsel but, rather, was advised that he had 
a right to remain silent, advised that anything he said could be 
used in court, and advised that he had the right to counsel, was 
his extra-judicial statement inadmissible where the appropriate 
test is the narrow holding of Escobedo that a confession will be 
inadmissible if there was a request by the accused for the 
opportunity to consult with his counsel and that request was 
denied? 

(3) Assuming appellant may question the introduction of 
his extra-judicial admission, was the admission improperly re- 
ceived in evidence in violation of the M. allory principle when 


appellant was being legally held awaiting trial by Maryland 
authorities and was not arrested by federal authorities or de- 
tained by them, either illegally or otherwise? 


qa) 
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Constitutional provisions and rules involved _ 
Summary of argument 
Argument: 
I. Appellant may not assert as reversible error the introduction 
of his extra-judicial confession into evidence 
II. In making his statements appellant was not denied any 
applicable right to counsel or other constitutional right. 
IIT. Appellant was not being illegally detained and his confession 
was not inadmissible under the Mallory principle 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMEIA CIRCUIT 


No. 19818 


GeorcE R. LaSHINE, APPELLANT 
v. 


Unrrep STaTes OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In an eight-count indictment, August J. Serio and appellant 
LaShine were charged with various violations of 18 U.S.C. § 500 
(1964). Several counts (Nos. 1, 3, 5 & 7) charged Serio with 
falsely altering four different money orders in material re- 
spects. The remaining counts (Nos. 2, 3, 6 & S), which are 
the basis of the convictions here appealed from, charged both 
Serio and appellant LaShine with uttering to different persons 
the four money orders which Serio was alleged to have altered. 
Appellant LaShine and Serio were tried jointly (Crim. No. 
1073-64) in a four-day trial beginning on September 13, 1965; 
on September 16, the jury returned a verdict of guilty on all 
counts of the indictment. Appellant LaShine was subsequently 
sentenced to imprisonment for a period of 20 months to 5 
years on each of the four counts relating to him, the sentences 
to run concurrently with each other.’ A motion for a new trial 


‘These sentences were made to run consecutively with a 10-year sentence 
appellant is serving in Maryland. 
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2 
was filed on behalf of appellant LaShine on September 23, 1965 
and denied on September 27. The defendants noted separate 
appeals.* On this appeal, appellant LaShine. relying on Esco- 
bedo* and Mellory.' contests the admissibility of his incrimi- 
nating statements given July 9, 1965. 

Appellant defended the charges in this case on the sole 
ground of insanity (Tr. 442. 478. 508). There is no question 
that appellant committed the acts charged in the indictment: 
he admitted the acts before trial (Tr. 297-98), he confessed on 
the stand during the hearing to determine the admissibility of 
the pre-trial confession (Tr. 232). and. through his attorney. he 
admitted to the jury that he had committed the crimes (Tr. 
508). The confession was read, but not given, to the jury (Tr. 
252.205). Other evidence of appellant’s guilt was produced by 
the step-by-step process normally needed to prove a crime such 
as that involved here. In essence, the extensive testimony 
showed the following. 

Personnel from four liquor stores testified that on April 25, 
1964 they had accepted and converted into cash or other valu- 
ables the various money orders specified in the indictment (Tr. 
39. 66-67. 85, 101). Each of the money orders had been issued 
in the face amount of $2 on April 25, 1964 (Tr. 26, 28, 30. 32, 
33). When converted at the liquor stores, the money orders 
had been altered and raised to greater amounts by inserting an 
additional numeral before the “2”. In three instances the 
orders had been altered to read “$82” and the fourth order had 
been changed to read “$72” (Tr. 41, 69, 86, 96). On the front of 
the orders the name of “Mrs. Rosia Lorenzo’, with an address 
of “2238 Coralthorn Road”, was filled in as the sender; “Angelo 
C. Lorenzo” was listed as the intended recipient (Tr. 405-06). 
The back of each money order carried an endorsement in the 
form of a signature purporting to be that of Angelo Lorenzo and 
also listed a Maryland driver’s license number (Tr. 40, 67, 
90-91, 102). In each transaction the bearer of the money order 
identified himself to the liquor store merchant as Angelo Lor- 

? Serio’s appeal is docketed as D.C. Cir. No. 19819. 


* Escobedo v. Illinvia, 378 U.S. 478 (1964). 
* Mallory vy. United States, 354 U.S. 449 (1957). 
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enzo, producing a Maryland driver's license for identification 
(Tr. 40, 67, 90, 101-02). 

The Government’s handwriting expert testified that the 
handwriting on the signed endorsements was that of appellant 
(Tr, 380-98). One of the liquor store owners identified ap- 
pellant with definiteness as the person who endorsed and cashed 
one of the money orders (Tr. 43-44). Another of the mer- 
chants thought that appellant appeared to be the man but 
couldn’t positively identify him (Tr. 72). The remaining two 
merchants were not positive in their identification of appellant 
(Tr. 91, 103-04). Angelo Lorenzo testified that he did not 
endorse the money orders, nor did he authorize appellant to 
sign his name (Tr. 410). Lorenzo's wallet had been stolen in 
Baltimore; the wallet contained a Maryland driver's license in 
Lorenzo’s name (which listed his address as 2623 Chesterfield 
Avenue) and also contained Lorenzo's car registration card 
(which listed his old residence at Coralthorn Road (Tr. 402-04. 
409). No “Rosia Lorenzo” lived at the Coralthorn Road ad- 
dress while Lorenzo lived there and, to Lorenzo's knowledge. 
there was no such person (Tr. 407, 409-10).* 

Appellant did not testify in the presence of the Jury. 


Circumstances surrounding appellant’s statements 


Before offering appellant's statements into evidence the 
prosecutor notified the court that he expected counsel to ob- 
ject to the confession and a hearing was held outside the pres- 
ence of the jury. Nearly all the record circumstances involv- 
ing the statements were elicited during that hearing. 

The basis of appellant's objection to the statements was not 
made known until a considerable portion of the hearing had 
elapsed (see Tr. 165-66). At that point appellant's counsel 
enunciated the basis of objection. Apparently, they numbered 
three in reality: (1) that the statements were involuntary be- 
cause they were induced by promises; (2) that appellant was 
suffering from a mental illness at the time he gave the state- 
ments (and impliedly was therefore incompetent to confess) : 
(3) that the statements were the fruit of an illegal detainment, 


Serio was identified as the person who wrote in the sender's name on 
the front of the money orders. The identification was made by a compari- 
son of handwriting and by fingerprint testimony (Tr. 317-47, 260-15). 
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ie., “the Mallory logic.” (Tr. 166-68). Subsequently, de- 
fense counsel articulated the grounds as qi) involuntariness 
because of promises and “other external influences” and (2) 
that appellant was suffering from 3 mental defect or illness 
(Tr. 237). When pressed by the trial judge to make clear, in 
fairness to the court. whether or not counsel was abandoning 
his Mallory contention, counsel stated he was not gbandoning 
that contention and advanced the argument that appellant was 
detained “for 9 length of time without informing the De- 
fendant of what pending charges would be made against him” 
and that alone was sufficient to suppress the statements (Tr. 
241-43). At no time during trial did appellant raise the con- 
tention that his statements were inadmissible because of a 
Zailure to warn him of his constitutional rights. 

The Government's evidence surrounding the circumstances 
of the statements Was introduced through the testimony of 
Postal Inspector Ohrvall who. with Postal Inspector Diserod, 
received the statements in question on July 9, 1964. On that 
day. Ohrvall went to Baltimore. Maryland to talk with appel- 
lant about numerous forged money orders (Tr. 153. 154, 155)°- 
Appellant was in a Baltimore jail awaiting trial on burglary 
charges (Tr. 134, 227-28) and was brought to an office-like 
room for the meeting (Tr. 184-S5). Ohrvall identified himself, 
introduced Inspector Diserod, and told appellant he wanted to 
talk with him about forged money orders and produced the 
money orders ( Tr.155).’ The inspector immediately informed 
appellant orally that he did not have to make a statement (in 
156. 293). In addition, he produced typewritten card which 
read: 
aS 

*Obrvall was assigned to investigate the case on April 29, 1985 (Tr. 153)- 
The record does pot show what foundation Obrvall possessed which lead him 
to visit appellant. The record does show questioning by defense counsel 
which brought out that within a few weeks of the crimes, an unidentified 
postal inve-tigator had visited one of the liquor stores and had shown the 
proprietor 2 ic , Tn) - The record does not show 
whether this occurrence Was to appellant. Compare 
Brief for Appellant, pp. 15, 39, w identification of the 
photograph preceded the Baltimore interview. 

7 Obrvall was carrying nine money orders. Four of these were the orders 
uttered on April 2 1964, and involved in this case. The other five were 
ordered uttered on April 22, 1964. (Tr. 150-55, 219.) 
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I make this statement of my own free will in order that 
the truth be known. No threats, promises or induce- 
ments have been made to me. I have been advised of 
my right to counsel and J, am aware that this statement 
may be used in a court of law. (Tr. 156, 157, 293.) 


The card was handed to appellant who read it and stated that 
he understood (Tr. 158, 214). Subsequently (see Tr. 156), 
when shown the money orders appellant stated, “Yes, I, passed 
them” (Tr. 155), admitted that he had endorsed the orders (Tr. 
156, 159), and furnished details (Tr. 158). Appellant was 
asked to initial the money orders for identification (Tr. 156) 
and complied (Tr. 160, 298). 

Inspector Ohrvall asked appellant if he would give a written 
statement (Tr. 161). Appellant offered to do so and in a half 
hour or less wrote a statement in his own handwriting, with 
the warning card in front of him (Tr. 161, 162, 163).". Appel- 


*The statement, as read to the jury, follows. As actually written, the 
statement referred to Serio by name, but these references were changed by 
agreement of counsel (Tr. 247-53, 295-98). 

State of Maryland 
City, City of Baltimore. 

I, George Robert LaShine, upon being duly sworn, make the fol- 
lowing statement. 

I make this statement of my own free will in order that the truth 
be known. No threats, promises or inducements have been made ta 
me. I have been advised of my right to counsel and I am aware that 
this statement may be used in a court of law. 

I have been shown the following described United States Postal 
Money Orders all made payable to Angelo C. Lorenzo or Angelo 
Charles Lorenzo which were passed by me and endorsed by me in the 
name of Angelo C. Lorenzo. 

Serial Number 3.946.964.9836, issue date, April 25, 1964, amount 
$82.00. 

Serial Number 3,96,904,938, issue date, April 194, amount 
$82.00. 

Serial Number 3,946.904,.80, issue date, April 25, 1964, amount 
$82.00. 

Serial Number 3,06,904,.941, issue date, April 25, 1964, amount 
$72.00, 

I have identified these money orders by placing my initials and to 
day's date on the reverse side. 

The identification used in the passing of these money orders was a 
Maryland driver's license issued to Angelo Charles Lorenzo, which I 
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ne.. “the Mallory logic.” (Tr. 166-68). Subsequently, de- 
fense counsel articulated the grounds as (1) involuntariness 
because of promises and “other external influences” and (2) 
that appellant was suffering from a mental defect or illness 
(Tr. 237). When pressed by the trial judge to make clear, in 
fairness to the court, whether or not counsel was abandoning 
his Mallory contention, counsel stated he was not abandoning 
that contention and advanced the argument that appellant was 
detained “for a length of time without informing the De- 
fendant of what pending charges would be made against him” 
and that alone was sufficient to suppress the statements (Tr. 
241-43). At no time during trial did appellant raise the con- 
tention that his statements were inadmissible because of a 
failure to warn him of his constitutional rights. 

The Government's evidence surrounding the circumstances 
of the statements was introduced through the testimony of 
Postal Inspector Ohrvall who. with Postal Inspector Diserod, 
received the statements in question on July 9, 1964. On that 
day. Ohrvall went to Baltimore, Maryland to talk with appel- 
lant about numerous forged money orders (Tr. 153, 154, 155)*. 
Appellant was in a Baltimore jail awaiting trial on burglary 
charges (Tr. 154, 227-28) and was brought to an office-like 
room for the meeting (Tr. 184-S5). Ohrvall identified himself, 
introduced Inspector Diserod, and told appellant he wanted to 
talk with him about forged money orders and produced the 
money orders (Tr. 155).7_ The inspector immediately informed 
appellant orally that he did not have to make a statement (Tr. 
156, 293). In addition, he produced a typewritten card which 
read: 


*Obrvall was assigned to investigate the caxe on April 29, 1965 (Tr, 153). 
The record does not show what foundation Obrvall possessed which lead him 
to visit appellant. The record doex show questioning by defense counsel 
which brought out that within a few weeks of the crimes, an unidentified 
poxtal inve-tigator had visited one of the liquor stores and had shown the 
proprietor a picture of appellant (Tr. 556). The record does not show 
whether this occurrence was before or after the visit to appellant. Compare 
Brief for Appellant, pp. 15, 39, which assumes that the identification of the 
photograph preceded the Baltimore interview. 

’ Obrvall was carrying nine money orders. Four of these were the orders 
uttered on April 2, 1964, and involved in this case. The other five were 
ordered uttered on April 22, 1964. (Tr. 150-55, 219.) 
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I make this statement of my own free will in order that 
the truth be known. No threats, promises or induce- 
ments have been made to me. I have been advised of 
my right to counsel and I am aware that this statement 
may be used in a court of law. (Tr. 156, 157, 293.) 


The card was handed to appellant who read it and stated that 
he understood (Tr. 158, 214). Subsequently (see Tr. 156), 
when shown the money orders appellant stated, “Yes, I, passed 
them” (Tr. 155), admitted that he had endorsed the orders (Tr. 
156, 159), and furnished details (Tr. 158). Appellant wes 
asked to initial the money orders for identification (Tr. 156) 
and complied (Tr. 160, 298). 

Inspector Ohrvall asked appellant if he would give a written 
statement (Tr. 161). Appellant offered to do so and in a half 
hour or less wrote a statement in his own handwriting, with 
the warning card in front of him (Tr. 161, 162, 163).* Appel- 


*The statement, ax read to the jury, follows. As actually written, the 
statement referred to Serio by name, but these references were changed by 
agreement of counsel (Tr, 247-53, 295-98). 

State of Maryland 
City, City of Baltimore. 

I, George Robert LaShine, upon being duly sworn, make the fol- 
lowing statement. 

I make this statement of my own free will in order that the truth 
be known. No threats, promises or inducements have been made to 
me. I have been advised of my right to counsel and I am aware that 
this statement may be used in a court of law. 

I have been shown the following described United States Postal 
Money Orders all made payable to Angelo C, Lorenzo or Angelo 
Charles Lorenzo which were passed by me and endorsed by me in the 
name of Angelo C. Lorenzo. 

Serial Number 3,946,964,936, issue date, April 2 1964, amount 
$82.00. 

Serial Number 3,946,004,988, issue date, April 25, 19064, amount 
$82.00. 

Serial Number 3,946,904,40, issue date, April 25, 1964, amount 
$82.00. 

Serial Number 3,046,964,.941, issue date, April 25, 1964, amount 
$72.00, 

I have identified these money orders by placing my initials and to- 
day's date on the reverse side, 

The identification used in the passing of these money orders was a 
Maryland driver's license issued to Angelo Charles Lorenzo, which I 
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lant transcribed the warnings into his statement and the in- 
spector administered an oath to appellant (Tr. 163-64).’° 
After finishing the statement, appellant furnished three pages 
of handwriting specimens, appending notations that the speci- 
mens were given of his own free will and accord (Tr. 164-65). 

Additional testimony by Ohrvall contradicted subsequent 
assertions by appellant. According to the inspector, in the 
course of making the written statement appellant mentioned 
that he had a record (Tr. 182) and that that he had used nar- 
cotics (Tr. 179). Ohrvall testified that there was no disous- 
sion of possible counts to be contained in the indictment (Tr. 
181). The possibility of consolidating the several charges 
against appellant was not discussed and, to the best of the in- 
spector’s recollection, the subject of the federal institution at 
Lexington, Kentucky never arose (Tr. 189). The meeting be- 
tween appellant and Ohrvall occupied about an hour’s time 
(Tr. 172); during the meeting appellant was cooperative and 
appeared rational and normal (Tr. 169, 174, 176). 

Appellant took the stand during the hearing. He testified 
that he was taken into custody on June 19, 1964. On that 
day, his story went, he had taken doses of secobarbital, secon- 


had stolen from an automobdile which was parked on Puttyhitl Road, 
Baltimore, Maryland County. 

The money orders were given to me by another person. He wrote 
the payee’s name and name and address of the purchaser on the face 
of the money order. The money orders described were in the amount 
shown above when I first saw them. The other person told me he had 
bought the money orders for two, three or five dollars and altered 
them to the amount shown on the face of the money orders. 

He drove me around in his automobile and I went Into the stores 
and passed the money orders. We divided the money. The other per- 
son got one-third if I didn’t make a purchase. If I did, he received 
half. The whiskey I bought at the liquor store, we drank. If I bought 
clothing. I kept it. In one instance, I bought a First National Bank 
of Washington Registered Check No. 4725 in the amount of $30.00. I 
gave this bank check to the other person. 

This statement of three pages has been freely given. 

/s/ George R. LaShine 

Subscribed and sworn to before me this 9th day of July, 1964, at 
Baltimore, Maryland. 

/s/ 8. G. Obrvall. (Tr. 295-98.) 

* See ibid. 
“39 U.S.C. § 3112 (1964) empowers postal inspectors to administer oaths. 
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dal, and benzedrine. (Tr. 210-11.) Appellant confirmed that 
Ohrvall had visited him about July 7 (Tr. 211) and acknowl- 
edged that Inspector Ohrvall had shown him the warning card 
and he had read it (Tr. 214, 218). In fact, appellant was able 
to recall from memory the warnings summarized on the card 
(Tr. 218). He further verified that he had agreed to talk with 
the inspector and at that time had admitted passing the monev 
orders (Tr. 212, 220). Ohrvall asked appellant to write a 
statement and he did so (Tr. 212, 218-19). 

Appellant also testified that he knew the inspector was try- 
ing to solve the crime of who had passed the money orders 
(Tr. 220) and that he knew he was subject to federal prosecu- 
tion (Tr. 220); he admitted that Ohrvall had told him charges 
could be brought against him (Tr. 215). Appellant then al- 
leged, however, that Ohrvall had told him that it was doubtfv! 
he would be prosecuted for the money order violations because 
a lot of other charges were involved (Tr. 213, 225) and further 
asserted that Ohrvall had told him, in response to a question 
about the Lexington institution for drug addicts, that he woul¢ 
talk to somebody but couldn’t promise anything (Tr. 213). 
Appellant then testified that he was told charges could be 
brought against him (Tr. 215), the postal authorities would try 
to get him indicted in Washington, and he wanted to go to 
Washington (Tr. 216)." Appellant contradicted himself in 
several other respects (see Tr. 221-27). Nevertheless, even 
according to appellant, the inspector had never promised ap- 
pellant he would not be prosecuted (Tr. 226) and the inspector 
did not promise appellant that he would be sent to Lexington 
(Tr. 213). Appellant further testified that he was alleging no 
other favors or promises (Tr. 229-30). 

Undercutting his entire contention, appellant testified that 
he did not claim that his written contemporaneous statement— 
“No threats, promises or inducements have been made to 
me.”—was false (Tr. 222), although he later modified this tes- 
timony in some slight degree (see Tr. 223-24). During the 


* Appellant summed up his reason for wanting to €0 to Washington in 
this way: 

“Well, I wanted to get it all over with. Everything was just piling up, 
piling up. I had so many charges against me all at one time. The sooncr 
the better and I wanted to——” (Tr. 216.) 
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course of the hearing. appellant recalled from memory the 
warnings given and the disclaimer of promise or inducement; 
the prosecutor emphasized that the disclaimer had contained 
the acknowledgment that no promises or inducements had 
been made and then asked appellant if that was what the dis- 
claimer said. Appellant's reply was a nod of assent and a 
smile. (Tr. 218.) Appellant capped his testimony with a 
ratification of his pretrial statement; he admitted that the 
statement was true. (Tr. 232.) 

Dr. David Owens. a psychiatrist. also testified for the de- 
fense but his testimony was not very helpful to appellant’s 
objection to the statements. He testified that in his opinion 
appellant was mentally competent to intelligently discuss the 
crime at the time the statements were made (Tr. 201). He 
further noted that his opinion of competency would not be 
changed even if appellant were in the midst of withdrawal of 

gs (Tr. 201-02). Doctor Owens also testified that appel- 


probably had such a personality on the date the statements 
were given (Tr. 189-90. 196, 19S).'* The doctor described the 
personality as one of the milder forms of mental illnesses and 
he conceded that there was considerable difference among psy- 
chiatrists as to whether such personality was a mental illness 
(Tr. 190-91. 197). (Later in the trial, the doctor admitted 
that his own opinion of whether or not a passive-aggressive 
personality was 2 mental illness had changed several times (Tr. 
467).) Appellant knew right from wrong on the date the state- 
ments were made (Tr. 197.198). Dr. Owens also described the 
symptoms of withdrawal but stated that the withdrawal pe- 
riod would last only about 3 to 5 days (Tr. 193-94). Once the 
individual was off drugs. his personality would revert back to 
what it was (Tr. 208). The personality condition and the drug 

diction, taken jointly, would not produce more than the 
normal withdrawal problems, standing along, would produce 
(Tr. 209). When asked if a barbiturate addict who had passed 


22 In Dr. Owens’ opinion, the personality dixorder consisted of a passivity 
on appellant’. part and an ability to socialize only up to a point where the 
individual wonld then dixplay an aggressive behavior. The subject would 
feel better by drinking or taking drngs. (Tr. 191, 207.) 
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the withdrawal stage was more susceptible to inducements or 
promises than a normal individual, Dr. Owens testified that 
would be true but would also be true on any criminal because 
of the desire to help himself (Tr. 194). The psychiatrist testi- 
fied that had appellant been in the midst of withdrawal at the 
time the statements were given, both his handwriting and his 
ability to express himself with continuity would have been af- 
fected (Tr. 203-04). 

After hearing this testimony, the trial judge ruled on appel- 
lant’s contentions. As to appellant’s contention of involuntari- 
ness, he found that there had been “no promises of favors or 
any inducements or any coercion or duress” and that the state- 
ments were voluntary (Tr. 246). He also found that appellant 
was competent to confess at the time he did so (Tr. 246). Fur- 
thermore. he rejected appellant’s claim that there was unneces- 
sary delay such as that contemplated by Fep. R. Cris. P. 5. 
Moreover, although there had been no objection on the grounds 
of denial of the right to counsel, the trial judge concluded that 
appellant had been denied no constitutional rights under 
Escobedo. 


Appellant’s defense 


After the confession had been introduced, defense counsel in 
effect abandoned any dispute with the confession. He an- 
nounced to the court that, as a matter of tactics, he would not 
submit the question of voluntariness to the jury and that he 
was going to rely solely on the insanity defense (Tr. 309). In 
front of the jury, he again called Dr. Owens to testify (Tr. 444- 
73)." Before doing so, defense counsel candidly announced to 
the jury that the defense in the case was that appellant was 
suffering from a mental illness at the time the crimes were com- 
mitted (Tr. 442-43). Later, he again stated his defense to 


* Dr. Owens testified that there was a causal connection between appel- 
lant's mental illness, but described the causality in this manner: because of 
his personality condition, appellant resorted to the use of drugs: he did not 
have an adequate income to purchase drugs: asa result, he became involved 
in some activity in order to make money to purchase drugs. (Tr. 470.) 
Drug addiction was not, however, irresistible (Tr. 207). Dr, Owens further 
testified that appellant would have understood the criminal aspect of alter- 
ing and forging a U.S. postal money order and would not have committed 
this crime had a policeman been standing at his elbow (Tr, 456, 458-60), 
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the court: “I am going solely on the insanity defense.” (Tr. 
478.) As appellant had done during the voluntariness hearing 
(Tr. 232). in his closing argument to the jury counsel admitted 
that appellant had committed the crimes: “At this time we will 
concede it. He did commit the crimes. But your duty is to 
consider the defense and the defense that we have raised is 
insanity.” (Tr. 508.) 

After considering the defense, the jury found appellant guilty 
(Tr. 577-78). 


CONSTITUTIONAL PROVISIONS AND RULES INVOLVED 


The Sixth Amendment to the Constitution of the United 
States provides, in pertinent part: 
In all criminal prosecutions, the accused shall enjoy 
the right * * * to have the assistance of counsel for his 
defense. 
Rule 5(a). Federal Rules of Criminal Procedure, provides: 

Appearance before the Commissioner. An officer 
making an arrest under a warrant issued upon a com- 
plaint or any person making an arrest without a warrant 
shall take the arrested person without unnecessary delay 
before the nearest available commissioner or before any 
other nearby officer empowered to commit persons 
charged with offenses against the laws of the United 
States. When a person arrested without a warrant is 
brought before a commissioner or other officer, a com- 
plaint shall be filed forthwith. 

Rule 40, Federal Rules of Criminal Procedure, provides, in 
pertinent part: 

(a) Arrest in Nearby District. If a person is arrested 
on a warrant issued upon a complaint in a district other 
than the district of the arrest but in the same state, or on 
a warrant issued upon a complaint in another state but 
at a place less than 100 miles from the place of arrest, or 
without a warrant for an offense committed in another 
district in the same state or in another state but at a 
place less than 100 miles from the place of the arrest, he 
shall be taken before the nearest available commissioner 
or other nearby officer described in Rule 5(a); prelimi- 
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nary proceedings shall be conducted in accordance with 
Rule 5 (b) and (c); and if held to answer, he shall be 
held to answer to the district court for the district in 
which the prosecution is pending, or if the arrest was 
without a warrant, for the district in which the offense 
was committed. If such an arrest is made on a warrant 
issued on an indictment or information, the person ar- 
rested shall be taken before the distriet court in which 
the prosecution is pending or, for the purpose of admis- 
sion to bail, before a commissioner in the district of the 
arrest in accordance with provisions of Rule 9(c) (1). 

(b) Arrest in Distant District. 

(1) Appearance before Commissioner or Judge. If a 
person is arrested upon a warrant issued in another state 
at a place 100 miles or more from the place of arrest, or 
without a warrant for an offense committed in another 
state at a place 100 miles or more from the place of ar- 
rest, he shall be taken without unnecessary delay before 
the nearest available commissioner or a nearby judge of 
the United States in the district in which the arrest was 
made. 

SUMMARY OF ARGUMENT 


Appellant’s attack on the introduction of his extra-judicial 
statement would not result in reversal even if that statement 
had been erroneously received at trial. At trial, appellant's 
sole defense was one of admission and avoidance by reason of 
insanity, and subsequent to the introduction of the extra-judi- 
cial admission appellant, through his attorney, made a co- 
extensive judicial admission that he had committed the acts 
alleged by the Government and acknowledged in the extra- 
judicial confession. This judicial admission operated as an 
express waiver of appellant’s prior objection and would have 
cured any error relating to the introduction of the extra-judicial 
statement, had there been error. 

However, there was no error relating to the introduction of 
the extra-judicial statement. The statement was not inad- 
missable, as appellant contends, because of an alleged ineffec- 
tive waiver of warning on right to counsel (an objection not 
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raised below). There can be no meritorious claim of an inef- 
fective waiver where there is no right to waive. Since appel- 
lant’s case was tried after the Escobedo holding was announced 
and before the Virenda decisions, only the narrow holding of 
Escobedo is available to appellant. Applying that holding 
there clearly was no denial of right to counsel or related rights. 

Appellant's argument that the confession was involuntary 
is disposed of by the trial judge's finding of fact, well supported 
by the record, which rejects the facts now relied upon by ap- 
pellant to make out involuntariness. 

Nor is there merit in appellant's contention that the extra- 
judicial admission was improperly received because of a denial 
of rights sets out in Fep. R. Crim. P. 5(a), as enforced by the 
Mallory principle. The prosecution in this case began with 
the return of an original indictment and there was never any 
arrest by the postal inspectors who interviewed appellant while 
appellant was being legally detained by the Maryland police. 
Since there was no detention by the federal authorities, let 
alone illegal detention, the Mallory principle does not govern 
this case. 

ARGUMENT 


L Appe!!ant may not assert as reversible error the introduc- 
tion of his extra-judicial confession into evidence (Tr. 309, 
44243, 478, 508) a Sites 
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Appellant’s sole ground for seeking reversal of his convic- 
tion is the admission into evidence of his extra-judicial admis- 
sions. Although there was no error in the judge’s ruling in this 
regard (.nfra, pp. 14-16), it is immaterial whether or not the 
ruling was erroneous. Even if the ruling was incorrect, ap- 
pellant would not be entitled to reversal. 

After objecting to the introduction of the confession, ap- 
pellant inade a decision not to further contest the confession. 
This decision was expressly stated to be tactical in nature; ap- 
pellant’s sole defense was one of admission and avoidance, ie., 
the defense of insanity (Tr. 309, 442, 478, 508). Thereafter, 
through his attorney, appellant made a judicial admission, ad- 
mitting that he had in fact committed the acts alleged by the 
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Government (Tr. 508)."* This judicial admission renders im- 
material any quarrel with the co-extensive extra-judicial ad- 
mission and it precludes appellant's present attack on the in- 
troduction of that prior admission. Ercoli v. United States, 
76 U.S. App. D.C. 360, 131 F. 2d 354 (1942) (defendant ob- 
jected to introduction of confession, then admitted same facts 
in his own testimony; constituted judicial admission and op- 
erated as express waiver); Wurray v. United States, 53 App. 
D.C. 119, 288 Fed. 1008 (objection to extra-judicial statement 
overruled; subsequent defense testimony to same effect and 
defendant’s acknowledgement of statement previously intro- 
duced cured error, if any), cert. denied, 262 U.S. 757 (1923); 1 
WiacMore, Evipence $18(D). at 344 (3d ed. 1940) (waiver 
of objection by introduction of similar evidence); 5 Am. Jur. 
2p Appeal & Error § 806, at 248 (1962) (erroneous introduction 
of evidence neutralized when objecting party admits facts er- 
roneously proved) ; see 9 WicMorE, EvIpENCE § 2592, at 591 n. 
1 (3d ed. 1940) (the principle of judicial admissions applies 
to criminal cases); id. at 591 (principle applies to waiver of 
evidentiary rules constitutionally sanctioned for benefit of 
waiving party).” A judicial admission has the same effect 
whether made by the defendant himself or through counsel. 9 
Wicnoore, Evipence § 2594, at 597 (3d ed. 1940): 2 Jones, 
EVIDENCE § 358 (Sth ed. 1958). 

Having judicially admitted the acts charged in this case, 
appellant should not be allowed. after jury rejection of his un- 
related defense, to seek reversal on the allegation that a dupli- 
cate but extra-judicial statement was erroneously introduced. 

In any event, for the reasons which follow, the extra-judicial 
statement was properly received in evidence, 


*“At this time we will concede it. He did commit these crimes, but 
your duty is to consider the defense and the defense we have raised is 
insanity.” (Tr. 508, closing argument to the jury.) See also Tr. 2-48 
(implying an admission). 

This judicial admission was obviously true, being a repetition of ap- 
pellant’s admission during the hearing to determine voluntariness (Tr. 
232). 

* See also Preacoe v. State, 231 Md. 486, 191 A. 2d 226 (1963) ; Blanchard 
v. State, 184 So. 66 (Miss, 1988); Henry v. Stafc, 10 Okla. 369, 136/92 
(1913). Pass 


14 


Hi. In making his statements, appellant was not denied any 
applicable right to counsel or other constitutional right 


(Tr. LESS, 161-66. 180, IS1, 190, 191, 198-94, 201, 202, 204, 
DOT=-1S, DAL, 2230, 22, 237, 241-43, 246, 203) 

Appellant did not object to the confession on grounds of a 

denial of the right to counsel." Nevertheless, appellant's 

brief, which was filed before the Supreme Court's decisions in 

Arizone * and its companion cases and Johnson & 

New Jersey.’ urges that the confession was inad- 


missidle because appellant was denied his right to counsel. He 
relies principally on Escobedo v. Illinois.” ..However, the Su- 
me Court's decision in Johnson & Cassidy disposes of the 


Appellant was tried in September 1965, after the Escobedo 
ruling was handed down and before the Miranda decision. In 
such a position, appellant's rights are to be measured against 
the narrow holding of Escobedo. Johnson & Cassady v. New 
Jersey. supra, slip op. at 1. 13. 14. That holding covers only 
situations where 

the suspect has requested and been denied an opportu- 
nity to consult with his lawyer. and the police have not 
effectively warned him of his absolute constitutional 
right to remain silent. 
Escobedo v. Illinois, 378 U.S. at 491; Johnson & Cassidy v. New 
oe slip op. at 14. Obviously, such a situation did not exist 
s case. See Counterstatement. pp. 4-5, supra.” Thus, 
appellant's contention that his statements were inadmissible 
because of a denial of the right to counsel must fail. 
In discussing his contention that his “right” to counsel was 
telligently waived, appellant asserts that the same facts 
make his confession involuntary. Brief for Appellant, p. 32. 


14 Sew United States v. Indiviglio, 352 F. 2d 276 (2d Cir. en bane 1965) 
(failure to specify Excodedo issue as grounds for objection forecloses re- 
view). cert. denied, 353 U.S. 907 (1966). See alxo On Lee v. United States, 
TAZ US. TAT, T4950 3. S (1952). 

2 2 Oct. Term 1965, 34 U.S.L. Werk 4521 (U.S, June 13, 1966). 

Bz Oct. Term 1965, 34 U.S.L. Werk 4592 (U.S. June 20, 1966). 
Sts US. 475 (1964). 

* Indeed, the warnings given in this caxe compare favorably with those 

outlined in Viranda opinion. 
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As to this assertion, it seems sufficient to point out that the 
testimony upon which appellant based his rather half-hearted 
assertion of inducement was not uncontradicted. See Counter- 
statement, p. 6, supra.” The trial judge chose to disbelieve 
the defendant’s evidence. Having heard and seen the wit- 
nesses, he expressly rejected much of the crucial testimony 
upon which appellant now relies and found as a fact 

that the confession as made was freely and voluntarily 

made without any promises of favors or any inducement 

or any coercion or duress * * *, (Tr, 246). 


III. Appellant was not being illegally detained and his confes- 
sion was not inadmissible under the Mallory principle 


(Tr. 154, 155, 228) 


Appellant's second contention on this appeal is that his 
statements were obtained during a period of detention illegal 
under Fep. R. Crim. P. 5(a) and 40 and were therefore inad- 
missible under the Mallory principle.** 

Appellant's basis premise that the postal inspectors had 
ample probable cause to arrest appellant and take him before 
& magistrate, but did not do so,.™ is totally unsupported by any 
evidence. The record is completely devoid of evidence which 
would show what information the postal inspectors had con- 
cerning appellant's involvement in these crimes at the time 
of their visit to appellant in Baltimore. See note 6, supra. 

In any event, appellant's argument fails to supply another 
keystone for his contention that the statements were inadmissi- 
ble because obtained during a period of unlawful detention: 
there was no unlawful detention in this case. Appellant was 
being lawfully held in Maryland by Maryland authorities to 


* As for appellant's reliance on possible effects stemming from withdrawal 
from barbiturates, it should be pointed out that appellant never testified Chat 
he was undergoing withdrawal effects at the time the statements were made. 
In fact, by his own assertions, his last dosage of drugs would have deen on 
June 19, the day of his arrest (Tr. 211). This was 21 days before the July 9 
date on which the statements were given (Tr. 4). The uncontradicted 
evidence was that if appellant suffered withdrawal effects, those effects 
would have lasted only 3 to 5 days after bis last dosage (See Tr. 193-94). 

* Mallory Vv. United States, 354 U.S, 449 (1957). 

* Brief for Appellant. p. 39. 41. 
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await trial in that state (Tr. 154, 227-28). He had not been 
arrested by Federal authorities and was not being detained 
by them and the policy of Mallory does not apply. A third 
and equally fundamental defect in appellant’s reliance on 
Rexes 3(3) and 40 is found in the language of the Rules: they 
apply only where there has been an arrest. Fep. R. Crim. P. 
5ia). 40.2" (The prosecution of this case was begun with the 
filing of the indictment.) 

Unable to supply the unlawful detention so crucial to his 
claim. appellant’s assignment of error should be rejected. His 
argument that there can be no interrogation after probable 
cause arises unless the suspect is first taken to a magistrate has 
been at least impliedly decimated by the Supreme Court. See 
Miranda v. United States, supra. and its companion cases, es- 
pecially Westover v. United States.” Understandably, appel- 
lant is unable to cite a single case in support of the proposition 
that. although he was legally detained at the time of his con- 
fession, that confession is nevertheless inadmissible under Feb. 
R. Cars. P. 5(2) or 40. Authority is directly to the contrary. 
Edmonds v. United States, 106 U.S. App. D.C. 373, 377, 273 
F. 2d 108, 112 (en banc 1959) (suspect held in lawful detention 


by Marine Corps; no effort to arrest made by interrogating 
PBI. officers: no violation of Ruie 5(a) or 40); see Coppolla 
v. United States, 365 U.S. 762 (1961), affirming 281 F. 2d 340, 
360 (2d Cir. en banc 1960).** 


* Indeed. it is not yet clear whether or not postal inspectors have any 
more acthority than a private citizen to make an arrest. There is no 
statute expressly bestowing special authority to arrest. The Postal Field 
Service Compensation Act might be taken to imply such authority, how- 
ever. 39 U.S.C. $3523 (K) (1964). Cf. Rogers v. United States, 330 F. 2d 
535, 539 (Sth Cir.). cert. denied, 379 U.S. 916 (1964). 

*No. 761 Oct. Term 1965, 34 U.S.L. Werx 4538 (U.S. June 13, 1966). 

* Compare Jones, Short & Jomes v. United States, 119 U.S. App. D.C. 284, 
BW2 F. 2d SB, S-6S (en bane 1964), relied upon by appellant, where the 
defendant was in the custody of District of Columbia policemen, had been 
arrested, and wax being illegally detained in a North Carolina police station 
by a D.C. police officer. 
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CONCLUSION 


Wherefore, appellee submits that there was no error in ad- 
mitting appellant’s admissions and that the judgment of the 
District Court should be affirmed. 

Davin G. Bress, 
United States Attorney. 
Frank Q. NEBEKER, 
Dona.p S. SmitH, 
James A. STRAZZELLA, 
Assistant United States Attorneys. 
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